The Commission should avoid the creation of these
increased risks of harm both to Pacific Bell and to our
interstate and intrastate ratepayers. Increasing these
risks is unnecessary because requiring Pacific Bell to offer
both physical and virtual collocation, solely because of
Pacific Bell's singular virtual collocation arrangement,
will not further the Commission's public interest goals.
Accordingly, the Commission should grant Pacific Bell a

waiver.

C. Pacific Bell's Physical Collocation Customers Will
Face Unreasonable Risk Of Harm

If the federal virtual collocation requirement is

applied to Pacific Bell's intrastate arrangement andl

collocation instead of physical collocation, Pacific Bell's

physical collocation customers are likely to be harmed. The
less demand there is for our physical collocation in a
central office, the more our physical collocation customers
generally will be required to pay to recover the space
preparation costs. Moreover, because of the uncertain
nature of collocation demand, the extent of the harm will
not be known in advance.

The demand for collocation in a particular central
office cannot be projected accurately. Because of this
forecasting uncertainty, Pacific Bell has established the

tariffed rates for construction of each physical collocation



infrastructure so that we are assured the opportunity to
recover our costs and able to spread the charges among
collocators as demand increases. In order to accomplish
this, we charge the first customer using physical
collocation in a central office the full cost for
construction of the infrastructure. As other collocators
enter the central office, we prorate the infrastructure
charges among the physical collocators. As many of the
potential collocators have pointed out, constructing the
infrastructure for physical collocation requires significant
expense. The more collocators that share the use of the
infrastructure, however, the less each individual collocator
has to pay.4°

If Pacific Bell is required to provide virtual
collocation in addition to physical collocation, the demand
for collocation in a central office may be spread between
physical and virtual collocation, and the physical
collocation infrastructure may be under utilized. 1If so,
the customer taking physical collocation will not receive
the full bqnefits of proration that it will receive if all
collocation in that office is physical. As a result, the

physical collocation customer may pay significantly higher

40 For instance, Pacific Bell's central office LSANO1l
has estimated physical collocation costs of $36,199, which
spread over four physical collocators is $9,050 each, after
proration. 1If, however, four collocators enter this office,
but 3 use virtual collocation, the one physical collocator
will pay the full infrastructure charge of $36,199.
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prices, decreasing the effectiveness of physical collocation
for expanded competition.

Given its "federal policy in favor of physical
collocation,"41 the Commission should not unnecessarily
create this risk of harm to its policy by applying the
federal virtual collocation tariffing requirement in an
overbroad manner to types of virtual collocation
arrangements that do not further the Commission's goals.
Accordingly, the Commission should grant Pacific Bell a

waiver for its intrastate virtual collocation arrangement.

IV. CONCLUSION

For all the above reasons, the Commission should grant

Pacific Bell's petition for expedited waiver of Section
64.1401(c) (1) of the Commission's Rules, which codifies the

virtual collocation tariffing requirement, as it applies to

41 Expanded Interconnection Order, para. 41l.
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Pacific Bell's singular intrastate virtual collocation

arrangement.

Respectfully submitted,

PACIFIC BELL

140 New Montgomery St., Rm. 1522-A
San Prancisco, California 94105
(415) 542-7661

JAMES L. WURTZ

1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
(202) 383-6472

Its Attorneys

Date: July 2, 1993
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF CALIFORNIA

Investigation on the Commission’s )
own Motion into the Establishment )
of a Forum to Consider Rates, ) 1.90-02-047
Rules, Practices and Policies of ) No.0001
Pacific Bell and GTE California )
Incorporated )

)

JOINT MOTION OF TELEPORT COMMUNICATIONS GROUP
AND PACIFIC BELL FOR THE ADOPTION OF S MENT AGREEMENT
Pursuant to Rule 51.1(c), Teleport Communications
Group (""Teleport”) and Pacific Bell ("Pacific”) hereby
jointly move that the California Public Utilities Commission

the "Commission"g adopt the attached Settlement Aqreement

e
e

hereto (the ""Settlement Agreement”).

I. BACKGROUND

Teleport and Pacific have conducted extensive

negotiations to resclve the issues raised by Teleport's.
petition. At the prehearing conference held on
September 25, 1990 in this matter, Teleport and Pacific
requested additional time to attempt to settle all issues
raised by the petition, and the presiding ALJ 'scheduled

another prehearing conference for October 26, 1990. on



October 18, 1990, Teleport and Pacific circulated an
Application for Exchange Access Service which reflected
Pacific’s and Teleport’s agreement to date (the
"Stipulation”) and provided notice to interested parties of
a settlement conference pursuant to Rule 51.1(b) of the
Commission’s Rules of Practice and Procedure to be held at
the same time and place as the next scheduled prehearing
conference in this matter. The Stipulation reflected a
settlement between Teleport and Pacific of all disputed
issues except for the price Pacific would charge to provide
the services requested by Teleport and to install the
equipment requested by Telepoft.

On October 26, 1990, interested parties provided
their comments to and engaged in discussions with Teleport
and Pacific regarding the Stipulation. On the same date,
the ALJ established a schedule to hold hearings commencing
on March 11, 1991 on the issue of the appropriate pricing
for the arrangements contemplated by the Stipulation. 1In a
joint motion dated November 1, 1990, Teleport and Pacific
filed with the Commission a motion for the Commission’s
adoption of the Stipulation, as modified to reflect some of
the comments of the interested partios.' Thirty days
thereafter interested parties filed comments on the

Stipulation, and Pacific subsequently filed reply comments.



After the commencement of discovery, but prior to
the filing of any testimony, Teleport and Pacitic reneved
their attempts to arrive at a more comprehensive settlement
and requested the ALJ to defer the scheduled hearings. The
Settlement Agreement reflects Teleport'’s and Pacific'’s
settlement of disputed issues. On May 8, 1991, Teleport and
Pacific jointly filed a motion for the Commission’s approval
of the Settlement Agreement which is the same, but for the
date and re-execution, as the Settlement Agreement filed
herewith. .

Oon June 7, 1991, Metropolitan Fiber Systems of
California, Inc. ("”MFS”) and the Division of Ratepayer
Advocates (”DRA"”) submitted comments on the Settlement
Agreement, pursuant to Rule 51.4. MFS alleged, among other -
things, that the Commission should not approve the
Settlement Agreement because Teleport and Pacific ‘failed to
convene a second settlement conference in this proceeding
which it claimed was required by Rule 51.1(b). On June 24,
1991, Pacific and Teleport separately filed responses to
MFS’ connonis. on July 29, 1991, the presiding ALJ ruled
that Teleport and Pacific must hold a second settlement
conference and should withdraw their joint motion filed on

May 8, 1991.



On August 2, 1991, Teleport and Pacific withdrew
their Joint Motion filed on May 8, 1991, and provided notice
by facsimile (followed by service by mail) to all parties on
the service list of a second settlement conference to be
held on August 9, 1991. Representatives of the following
parties attended the second settlement conference held on
August 9, 1991 at the offices of Morrison & Foerster in
person: Teleport, Pacific, AT&T, GTE of California, Inc.
("GTEC"), Associated Communications of Los Angeles Inc.
("ACLAY), ahd Mtel Digital Services (”Mtel”). In addition,
representatives of the following pirtics attended by
conference call: DRA, MFS and the U.S. Department of Defense
and all other Federal Executive Agencies (collectively,
"DoD/FEA").

I POSITION OF THE PARTIES

The settlement conference held on August 9, 1991
was extensive, during which the parties freely asked
questions of Pacific and Teleport, received responses and
stated their respective positions with respect to the
proposed Settlement Agreenment. The following summarizes the
understanding of Teleport and Pacific with respect to the
major positions of the parties and the discusaion at the
settlement conference held on August 9, 1991:

DRA stands on its comments filed on June 7, 1991,

based on Teleport’s and Pacific's representation that the



draft Settlement Agreement served with the notice of the
August 9, 1991 settlement conference was the same the
Settlement Agreement filed by Teleport and Pacific on May 8,
1991.

GTEC, AT&T, ACLA and Mtel noted that they were not
parties to the settlement, did not view it as precedential,
did not waive any of their rights, and neither supborted nor
opposed the Settlement Agreement.

The DoD/FEA favors wide competition by as many
entrants as possible, and viewed the Settlement Agreement as
flawed because it did not establish the availability of
similar interconnection arrangements for other competitors
such as Mfs.

'Mfs reiterated the objections it articulated in its
comments filed on June 7, 1991. MFS also voiced the
following concerns and questions:

1. The Settlement Agreement is a one-time, one-
party agreement. The interconnection arrangement should be
generally tariffed, not an SSA.

2. Are the charges agreeable to Teleport, which
are contained as a part of the Settlement Agreement, cost-
based? If so, on what cost methodology are they based and
is Pacific willing to share the cost data with MPS?

3. Could MFS obtain the same interconnection

arrangement at the same price? Do the charges proposed for



Teleport include any element of "contribuﬁion?" Would
Pacific seek a contribution component in its pricing of a
similar interconnection for MFS?

4. Why is the Settlement Agreement not
precedential; by not being precedential it is discriminatory
and would require competitors such as MFS to commence
negotiations for such interconnection with Pacific from
"ground-zero."

5. Why is Teleport proclﬁdcd under the agreement
from opposing the adoption downward pricing flexibility for
Pacific’s competitive services to the level of incremental
costs? Would other competitors seeking similar
interconnections be required to enter into a similar
stipulation?

6. Can such an interconnection facility be used by
Pacific’s competitors to provide other services such as PBX
trunks, centrex lines, direct inward dialing, etc.?

Pacific and Teleport responded as follows to the
DoD/FEA's and MFS's concerns:

The SSA attached to the Settlement Agreement
reflects a unique interconnection agreement requested by
Teleport. In its 175-T tariffs, Pncitié has tariffed
numerous SSAs, consistent Qith long-standing Commission
practice. The SSA in this case, as in other cases, reflects

unique circumstances which do not lend themselves to general



tariffing. Pacific stated it can better serve its customers
unique needs by providing SSA'’s for each individual
arrangement rather than tariffing a general arrangement.
Pacific is under a statutory duty not to unreasonably
discriminate in its prices, policies or practices. Absent
intervening changes in regulatory policies of the CPUC or

the FCC, changes in business conditions such as the cost of

*

(for example, more or less fiber, different equipment,
etc.), Pacific stated it would make avajilable similar
interconnection arrangements to MFS at the same charges if
requested to do so by MFS.

Pacific stated-that the charges proposed to
Teleport for the SSA were based on embedded direct costs,
and that the cost data had been provided to DRA. Disclosure
of such data and documents to competitors or potential
competitors would involve disclosure of competitively
sensitive and confidential information that would be harmful
to Pacific and Teleport. With an appropriate nondisclosure
agreement and Teleport’s agreement, Pacific will provide
such data and documents.

Pacific stated that if MFS roqﬁcntod actual
collocation the pricing may be different from that proposed
in the SSA. In the case of actual collocation, Pacific may

seek a contribution component to the charges it would



propose to MFS. The Settlement Agreement and the SSA
provides for a virtual collocation arrangdmenﬁ, in which
respect the Settlement Agreement is a first.

Teleport noted that Rule S51.8 made the Commission'’s
adoption of Settlement Agreements non-precedential.
However, Teleport also noted that the Settlement Agreement,
in addition to the SSA, requires Pacific, as a contractual
matter, to also provide similar interconnections using other
equipment of Teleport’s choice, at other COs, and at prices
to be negotiated by the parties in qood-iaith. (These
prices may be litigated in Phase III of I1.87-11-033.) It
was noted that the incremental cost standard was consistent
with Commission decisions, and that Teleport'’s stipulation
to not oppose Pacific’s requests for downward pricing
flexibility based on incremental costs for competitive
services was merely an acknowledgement of Commission policy.
Pacific noted that Teleport had not waived its right to
argue about what constitutes incremental costs in general or
in Pacific’s case and that absent Teleport’s limited waiver,
Pacific may have sought to litigate the incremental cost
issue fully in this proceeding.

With respect to the connocticn-ot other services,
Teleport and Pacific believe that the Settlement Agreement
and attachments speak for (see Attachment 4 to the SSA)

themselves.



III. SUPPORTING STATEMENT

The Scttlament Agreement reflects the agreement
between Teleport and Pacific regarding the terms and
conditions of a particular interconnection between the two
parties. The Settlement Agreement reflects compromises on
the part of Teleport, the petitioner, and Pacific, a
protestant to the petition. The Settlement Agreement is in
the public interest because it (i) limits further litigation
over contentious and complex issues; (ii) provides Teleport
with the ability to order the electronic equipment of its
choice to be connected at the Pacific central office ("CO”)
end of the fiber link between Teleport’s point of presence
("POP”) and Pacific’s CO; and (iii) provides Teleport the
ability to monitor and control the link between its POP and
Pacific’s CO. Consequently, the Settlement Agreement is a
substantial step in the direction of enabling Teleport to
better serve its customers. Perhaps more importantly,
approval of the Settlement will at long last permit the
customers of Teleport to receive service.

MFS has raised arguments that the unique

interconnection proposed hcrcl should be made generally

1 Which involves construction by Teleport of fiber optic
cables, interconnection of those cables to spacified
equipment in the Pacific CO, and other complex features
specific to this individual installation.









WHEREFORE, Teleport and Pacific request that the

Commission expeditiously issue a decision approving the,

Settlement Agreement.

Dated: August 19, 1991

Marlin D. Ard

David P. Discher
140 New Montgomery Street,

Room 1510
San Francisco, CA 94105
(415) /3

By
’ ok Pacific Bell
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Respectfully submitted,

James M. Tobin

Dhruv Khanna
Morrison & Foerster
345 California Street
San Francisco, CA 94104
(415) 677-7090

By

Attdrneys Te re
CQ+munications Group




PROOF OF SERVICE BY MAIL
(FRCivP 5(Db))
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FOERSTER, whose address is 345 California Street,
San Francisco, California 94104; I am not a party to the
cause; I am over the age of eighteen years and I am readily
. familiar with MORRISON & FOERSTER's practice for collection
and processing of correspondence for mailing with the United
States Postal Service and know that in the ordinary course
of MORRISON & FOERSTER’s business practice the document
described below will be deposited with the United States
Postal Service on the same date that it is placed at
MORRISON & FOERSTER with postage thereon tully prepaid for
collection and mailing.

I further declare that on the date hereof I served

a copy of .

Joint Motion of Teleport Communications
Group and Pacific Bell for the Adoption
of Settlement Agreement

Settlement Agreement and Revised
Stipulation

on the following by placing a true copy thereof enclosed in
a sealed envelope addressed as follows for collection and
mailing at MORRISON & FOERSTER, 345 California Strest,

San Francisco, California 94104 in accordance with
MORRISON & FOERSTER's ordinary business practices:

Service List Attached

I declare under penalty of perjury under the laws
of the State of California that the above is true and
correct.

Executed at San Francisco, California, this 19th
day of August, 1991.

Eric B. Swergold
(typed)

T AAANANLIILCNINELY IO
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Appendix A

SETTLEMENT AGREEMENT AND REVISED STIPULATION

This Settlement Agreement and Revised Stipulation
is entered into by and between Pacific Bell (”Pacific”) and
Teleport Communications Group ("TCG”) (collectively referred

to as the ""Parties’”) on August 19th, 1991.

RECITALS
1. TCG filed a Petition to Require Pacific Bell

to Modify Special Access Tariffs and Practices in I.90-02-
047 on April 16, 1990 (the "Petition”).

2. Pacific filed a Protest and Comments on the
Petition on May 21, 1990.

3. On November 1, 1990, Pacific and TCG filed a
"Joint Motion for the Adoption of Stipulation” (the
"Stipulation”) which resolved the terms and conditions
pursuant to which Pacific would provide interconnection to
TCG, with the exception of the price to be charged for the
installation of electronic equipment (and related services)

requested bf TCG.
4. Since November 1, 1990, TCG has regquested

Pacific to provide and Pacific has agreed to provide
electronic equipment different from the equipment referred
to in the Stipulatién. the price of which (including related

services) Pacific and TCG have found mutually agreeable.



Pacific and TCG have also agreed on the other terms and
conditions applicable to this revised form of
interconnection.

5. This Settlement Agreement and Revised
Stipulation supersede the Stipulation. TCG and Pacific
desire to settle the issues raised by the Petition pursuant
to the terms of this Settlement Agreement and Rcviscd
Stipulation, subject to the approval of the California
Public Utilities Commission (the “Commission”).

AGREEMENT

In exchange for the mutual covenants contained
herein, the Parties agree as follows:

1. Pacific agrees to provide interconnection to
Teleport Communications San Francisco, Inc., an affiliate of
TCG, on the rates, charges and other terms and conditions
set forth in the "Applicaﬁion for Exchange Access Service
and/or Facilities Hubbing” attached hereto as Exhibit A (the
"SSA"). The SSA reflects an agreement between Pacific and
TCG with respect to a particular interconnection involving
the construction and installation of certain fiber optic
cable and the placement of certain ATET electronic
equipment, which may be subject to reuse by Pacific at the
termination of tﬁ. SSA, at a Pacific Central Office (”CO”").
Hereafter, TCG may desire that Pacific provide

interconnections functionally similar to the SSA using



